
STATE 0f ilEtrI Y0nK

5TATE TAX CO}O{ISSION

In the Matter of the Petition
of

Azcon Corporation
As $uccessor in Interest of Unimet Corp.

for Redeternination of a Deficiency or Revisioa
of a Determinatlon or Refund of Corporation
Franchise Tax under ArttcLe 9A of the Tax l,an for
the Year 1972.

That deponent further saya
hereiq and that the address set
of the petitioner.

Sworu to before me this
6th day of July, f984.

AITIDAVIT OI' }IAItr,I}{C

that the said addreesee is tbe petitioaer
forth oo said $rapper is the last known addrese

$tate of l{ew York }

County of Albany I 
t" ' '

Datrid Parchuck, being duly sworn, deposes and says tbat be is an enployee
of the $tate Tax Comission, that be is over 18 years of age, end that on the
6th day of July, 1984, he served the within notice of Decision by certified
nail upon Ascon Corporation, As Succeesor in Interest of Uni"aet Corp., the
petitioner in the within proceeding, bV enclosiag a true copy thereof J.n a
securely sealed postpaid ?rapper addregsed as follor{sl

Azcon Corporatioa
As Successor in Interest of Uaiuet Corp.
230 Fark Avenue
32nd Floor
New York, NY 10169

and by {epositing sane encloeed in a postpaid properly addressed wrapper ia a
post office undet the exclusive care atrd cuetody of tbe United Statee Postal
$ervice within the $tate of llew York.

to ster
pursuant to Tax section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Azcon Corporation
As Successor in Interest of Uninet Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Reftrnd of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Year 1972.

AIT'IDAVIT OF MAITING

$tate of New York ]
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and safs that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
6th day of July, 7984, he served the within notice of Decision by certified
mail upon Edward M. Virshup, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Edward M. Virshup
cfo Azcon Corp.
230 Park Ave. ,  32nd Fl .
New York, NY 10159

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein ahd that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
6th day of Ju1y, 7984.

nls



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 5, 1984

Azcon Corporation
As Successor in Interest of Unimet Corp.
230 Park Avenue
32nd Floor
New York, NY 10169

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausfed your right of review at the adninistrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted only rnder
Article 78 of the Civil Practice Law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l[YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Campus
Al-bany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COM}TISSION

Petitioner t s Representative
Edward M. Virshup
c/o Azcon Corp.
230 Park Ave. ,  32nd Fl .
New York, NY 10159
TaSing Bureaut s Representative

c c :



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petltion

of

AZCON CORPOMTION
Ae Successor in Interest of

UNI}MT CORPORATION

for RedetermLnatl.on of a Deficl-ency or for
Refund of Franchise Tax on Buslness Corporatlons
under Artlcle 9-A of the Tax Law for the Year
r972 .

DECISION

Petltloner, Azcon Corporation, as successor in lntereet of Unlnet Corpora-

tlon, 230 Park Avenue, New York, New York 10017, fil-ed a petltLon for redeterml-

nation of a deficiency or for refund of franchise tax on buslnesa corporations

under Artlcle 9-A of the Tax Law for the year 1972 (file No. 25OO2).

A fornal- hearLng was hel-d before Dorls E. Stelnhardt, Hearlng Offlcerr at

the. offices of the State Tax Conmlsglon, Two World Trade Center, New York, New

York, on May 19, 1982 at 9:15 A,M. Pet l t loner appeared by Edward M. Vlrehup'

AssLstant Treasurer. The Audit Divtsion appeared by PauJ- B. Coburn, Esq.

(Wil l tan Fox, Esq.,  of  counsel) .

rssuEs

I. I{hether the Audlt Dlvislon properly dlsal-l-owed a portLon of Uainet

Corporationrs interest expense as dlrectly attrlbutable to eubeldlary capltal.

II. If so, whether management fees received by Uninet Corporatlon frou lte

wholly-owned subsidiaries should be excluded from entire net income ae lncome

from subsidlary capltal.

FINDINGS OF FACT

1. On February L7, L976, the Audlt Divlslon lgsued to Unimet Corporation

("Unlmet") a Notice of Defici.ency, assertlng additlonaL franchlse tax due under
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ArtlcLe 9-A of the Tax Law for the year L972 In the amount of $9'464.86, Plue

lnterest thereon. The Statement of Audit AdJustment, lssued to UnLmet on

August 21, L975, set forth two bases for the tax aeserted: (1) disaLlowance of

interest expense lndlrectly attrlbutable to subsldiary capital; and (2) dlsallow-

ance of a New York net operatl-ng loss deductlon.

0n or about May 11, 1976, Azcon Corporat ion ( t tAzcont ' ) ,  aB successor ln

loterest of Unimet, flled a petltion for redeterminatton of the portion of the

deflciency which had disallowed Unlnetfs interest deductlon ln part.

2. Unlmet nas a holding company. The greatest portion of lts lncome for

1972 ($445,737.00 of a total-  of  $446,215.00) consisted of nanagement fees patd

by lts three wholly-owned subsldiarles, StalnLess Shapes, Inc., GlJ.bert llerrtll

Steel- Corp. and Rlch Steel Company.

3. 0n lts federal corporation Lncome tax return for the year under

conslderat lon, Uninet deducted lnterest expenses of $185,012.00. Statement 2'

appended to Ehe federal return, disclosed the followlng amounts of lnvestments

ln and advances to subsldlaries:

Investments Ln subsidlaries
Advances to subsidlarles

L /  L l 72
$3 ,495 ,886

29O,7L4

L2 /  3 r l  72
$8 ,  090 ,855

(6  19 ,  685 )

In calculatlng lts New York entlre net lncome fot 1972, Unlnet did not

subtract from its federal taxable Lncome any amount of interest' dlvidende or

capital galns from subsldlary capltal (Schedule B, J-lne 7); nor did Unlnet

increase federal taxable income by any deductlons attrlbutable to subsldiary

capltal  (Schedul-e B, Line 4).

4. On or about October 7, L977, Azcon subnltted to the Audlt Dlvlslon the

folJ-owlng analysis of Unlmetrs Liabilitles outstanding as of December 31, L9722



$3 ,277 ,47L

Thereafter, on October 17, L977, the Audlt Dlvlsion revleed the deflclency

asserted against Unlmet,  at tr i .but lng $3,000r000.00 of the outstandlng l labl lLt les

and a proportlonate part of the interest expenae dlrectly to subsldiary capltal.
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9 percent note (general purposes)
9N percent notes (ci]-bert Merrlll Steel Corp.

acqulsitlon, ref tnanclng)
Investors Syndicate of Amerlca, Inc.
Investors Syndlcate Llfe Insurance and

Annulty Company
Guarantee Mutual Life Conpany
Board of PensLons, Lutheran Church

Non-lnterest bearlng notes

200,000

I ,500 ,000

500,000
500,000
500,000

77 ,47 r

!:,999'999 E szz
$3 ,277 ,47L

927  =  9170 ,211

($  77 ,758 .00 )
to

170 ,211 .00
384.00

ffi5fl6d',
8r  355.33

125.00
rE73d:33'

Ref i.nancing of subsldlary
Total outstandlng debts

Total  lnterest expense of $185r0L2 at

Federal taxable lncome before special
deductlons

Interest expense dlrectl-y attrlbutable
subsldlary capltal

New York franchlse tax
Entlre net lncome
Tax at 9 percent
Tax per report
(Revlsed) deflclency

CONCLUSIONS OF LASI

A. That sectlon 208, subdlvlslon 9 furnlshes the definltlon for and

method of computing entire net lncome; paragraph (a), subparagraph (1) thereof

provldes that entire net lncome shall not Lnclude "lncome, gains and loeses

from gubsldlary capltal . . . t t .  Paragraph (b) sete forth those exeluelone,

deduct,lons and credlts whlch are not pernltted ln the determlnatlon of entlre

net lncoue and provides, in pertlnent part:

ttEnt,lre net lncome shall be deternlned without the excluslon, deductlon
or  c red i t  o f :

* * *
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(6) ln the dLscretlon of the tax conmisslon, any amount of lnterest
dlrectly or lndlrectly and any other amount dlrectLy attrl-butable ae
a carrying charge or otherwlse to subeldlary capital or to lncorne'
gains or Losses from subeldiary capltal.rl

The regulation tn force for years prlor to L976 addreseed the above two provl.elona

as f oll-ows:

ttAfter deterninl.ng Federal
folLows:

taxable lncome, it mugt be adjusted as

* * *

Deduct fron Federal taxabLe lncome:

(8) All- divldends, lntereet and galns from subeldiary capltal...
which were taken lnto account Ln computing Federal taxable lncome
(l-ess, ln the discretLon of the State Tax Cornmlsslon, any deductlons
alLowed ln computlng Federal taxable Lncome for (1) lnterest whlch
was directly or indlrectly attributable, and (2) any other anounta
which were dlrectly attrlbutable, as a carrying eharge or othentise'
to subsidlary capital or to income and gains therefrom) ' but not any
other lncome from subsldlar ies.. . t ' .  Former 20 NYCRR 3.11(b).

B. That the Co nl-sslon does not choose to exerclee the dlecretion accorded

to i t  under Tax Law sect lon 208.9(b)(6) to a1lon pet i t loner a deduct lon for the

amount of lnterest lndlrectly attrlbuted to subsldlary capltal. The taxpayerrs

excl-usion of income from subsidlary capltal ls not a prerequlslte to the

dlsaLlowance, ln the same taxable yeat, of the lnterest deductlon. To conclude

otherwlse would aLlow taxpayers, via the approprlate ttning of dlstributlone to

parent corporations from subsl.dlaries, to avoid taxation on such dlstrlbutl.ons'

whlle at the same time taklng advantage of the lnterest deductlon.

C. That petltioner has not sho$n that the management feee recelved fron

lts subsl-dlarles nere recelved other than in the ordinary courae of lts buslneee;

conaequently, petltioner properly lncLuded such fees ln its entire net lncome.



D. That the pet i t lon of

Unlnet Corporatlonr' is hereby

February 17, 1976 and revlsed

DATED: Albany, New York

JUL. 0 6 1984

-5-

Azcon Corporatl-orrr 8s successor ln lnterest

denied, and the Notlce of DefLciency tesued

on Octobet L7 ' L977 Ls sustalned.

STATE TAX COMMISSION

of

on


